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Brief to the Legislative Committee Studying Bill C-136 


The Canadian Broadcasting Corporation is pleased to be able to participate 
in the process of examining Bill C-136. We welcome the tabling of the 
Bill, and the accompanying enunciation of the Government's Broadcasting 
Policy. Clearly, this represents an important moment in the development of 
broadcasting in Canada. The CBC has had occasion to thank the Minister and 
her officials for giving us the opportunity to make suggestions during the 
preparation of the Bill. We would like to do it now publicly. 


In our view, these documents contain many good elements to help 
broadcasting, one of our most important cultural media, to adjust to modern 
conditions. 


We are, of course, pleased to note the reaffirmation of the CBC's role as 
the centerpiece of the Canadian broadcasting system. 


But we think it reasonable to approach the Bill as a work in progress. The 
very existence of this Committee and the work it has undertaken 
demonstrates this. The Bill will lead to the creation of an instrument 
that will have a profound effect on Canada's cultural life for a number of 
years. As such, we believe it is critical that the instrument be forged 
with the utmost care and foresight. We welcome the chance to contribute to 
that ert ort. 


In the past few years, the Corporation has produced many important policy 
documents. It has also appeared on a number of occasions before the 
Standing Committee on Communications and Culture. While we appreciate the 
fact that many of the suggestions we made have been taken into account, 
there remain, in the view of the Board of Directors, some very important 
points in the Bill which are of concern to the CBC. 
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This brief concentrates on those aspects of the Bill that in our view could 
be more finely wrought, or indeed that may not in the longer term yield the 
results their drafters have envisioned. 


The views expressed in this brief generally reflect the opinions of the 
Board of Directors of the Corporation. The rapidity of the process however 
has not allowed the Board to discuss every matter with all the time and 
care required. The Corporation will be pleased to indicate to the 
Committee those comments or opinions that do not represent a formal view of 
the Board. Most formal positions are the results of Board deliberations. 


Opinions or comments are grouped under the following major headings: 


I. The Mandate of the CBC. 

Enlightenment 

Radio 

Public Service and Advertising Revenue 
Alternative Television Services 
Official Languages 


OI Co” Nr -e 


Priority Carriage of Public Broadcasters 
II. Freedom of Expression. 
III. The Independence of the CBC. 
IV. The Structure of CBC Senior Management. 
V. The Powers of the CRTC. 
VI. Financial Administration of the CBC. 
A separate document on the creation of the positions of Chairman and 
President of the Corporation is also being presented to the Committee. 


While this document is being submitted by the President personally, the 


basic position taken is consistent with that of the Board, as presented in 
this brief. 


I. 


1. 


The Mandate of the CBC 


Enlightenment 


An issue that particularly concerns the CBC in the new Bill is the 
perceived reduction in the role and responsibilities of the 
Corporation. 


This concern centres around the word -- "enlightenment" -- a word that 
seems to have been omitted in the mandate given to the national public 
broadcaster. According to the exact wording of the Bill, the CBC 
should provide radio and television services incorporating a wide range 
of "information and entertainment" programming. Section 3(i)(m). 


We realize that earlier in the Bill in Section 3(1)(g)(i) the whole 
Canadian broadcasting system is enjoined to "provide a balance of 
information enlightenment and entertainment." 


As only information and entertainment are assigned to the CBC, it is 
possible to assume that enlightenment is the exclusive responsibility 
of the newly-described "alternative television services." According to 
Section (3)(1)(i) the full range of programming is the responsibility 
of the Canadian broadcasting system as a whole. Therefore it is not 
unreasonable to assume that this very important section in the range of 
services, is not part of the CBC's role. When this is coupled with the 
idea of a "more focussed role" for the CBC and references to "mass 
audiences" there is real cause for concern. 


We hope that the word may now be re-introduced. We believe that this 
Matter goes to the heart of the CBC's role as the national public 
broadcaster. It relates to many aspects of policy, including balance 
in CBC programming, the equilibrium between public funds and 
advertising revenue in the financing of the CBC, the proportion of 
commercial interruptions in the CBC schedule, and the size of audiences 
that the CBC is expected to reach. 


We will deal briefly with all of these points. They are of the utmost 
importance, even if the word "enlightenment" is re-introduced. 


In the words of our 1985 document "Let's Do It", the CBC should provide 
a television service that is "sharply, identifiably different from the 
values of American commercial television". It is essential that this 
"identifiably different programming" should not be shifted elsewhere, 
for instance, to the alternative television service. 


It's true that the CBC television networks - English and French - must 
be concerned with mainstream audiences because the CBC's mandate is to 
reach all Canadians, not only those with minority interests. 


In Television the CBC goal has been to achieve a large total audience 
for its overall service. But it has never followed the example of the 
American commercial networks and aimed at a "mass audience" for every 
program. 


The long success of CBC Television has been its ability to serve 
general and specialized audience in the same schedule. The occasional 
Shakespeare play from Stratford, and a unique TV portrait of Degas by 
Harry Rasky, share the national channel with Danger Bay, the Journal 
and the Stanley Cup. 


On the French network the wide appeal of teleromans like "Temps d'une 
Paix" has drawn impressively large audiences from all sections of the 
public. But at the same time many series aimed at smaller specialized 
audiences such as have won critical acclaim and a loyal following - "La 
Semaine Verte", "Rencontre" and "Second Regard". Cyrano de Bergerac 
was not aiming at the same size of audience as Des dames de coeur. 


cs 


Radio 


The matter of audience strategy and balance in programming is also very 
crucial in the case of CBC Radio. In the discussion concerning the new 
Bill and the new policy, and in references to mainstream programming 
and large audiences, phrases like "mass appeal" and "mass audiences" — 


‘have been frequently used. We have expressed the view that these are 


dangerous phrases, which should only be used with great care, and 
preferably not at all, in the case of CBC policy. 


As the Committee will know the CBC decided in 1974 that its Radio 
services would be non-commercial. The present Board of the CBC 
maintains this position. Since 1974, this has also been a CRIC 
condition of all CBC radio licenses. 


Not only are both CBC Radio and CBC Stereo non-commercial, but they are 
carefully crafted to reach a wide variety of constituencies. Listners 
can tune in to general programs such as "Présent" or "The World At 
Six", "Morningside" or "Il fait toujours beau quelque part" or to more 
specialized programs like "Arts National" or "Présent de l'art", and to 
programs which include radio drama, jazz and the world of ideas. 


Since no alternative radio services are proposed in the new Bill, we 
assume that the CBC's wide-ranging activities in sound broadcasting 
have been clearly recognized. These are radio services that, among 
other things, reflect Canada's regions and multi-cultural nature - 
cater to tastes and interests not adequately provided for by the 
programming for mass audiences - services that, in a nutshell, inform, 
entertain and enlighten. 


It certainly would not be the policy proposed by the CBC to discontinue 
to provide the wide range of programming now offered in both radio and 
television. 


Our English services will continue to be enriched by the presence of 
"Man Alive" and "The Nature of Things", by "Ideas" and "Quirks and 
Quarks", Our French Services will continue to produce "Les Beaux 
Dimanches", "Science Réalité" and "Magazine économique". These are 
programs aimed at special constituencies which nonetheless reach 
audiences measured in the hundreds of thousands. 


Public Service and Advertising Revenue 


There is another very important aspect to this question, one about 
which the Board of the Corporation has expressed concern. There is an 
obvious connection between a policy of pursuing large or "mass 
audiences", and the need for commercial revenue. Indeed, the Policy 
paper says, on page 23: 


"To capture an audience share consistent with the size of its 
Parliamentary appropriation and to be able to generate sufficient 
commercial revenues, the CBC needs to reach large audiences, 
particularly in the evening prime time." 


This statement, by itself, is understandable. But it could become very 
dangerous, depending on the interpretation given to it in a particular 
context. 


In recent years the CBC has been strongly encouraged by the 

government to seek larger commercial revenues in order to reduce the 
need for public funding. The management of the Corporation has indeed 
increased its commercial revenue considerably. In 1978 commercial 
revenue represented 18% of CBC's operating income. Last year, it 
represented 26%. 


The larger income from advertising has enabled the Corporation to 
soften the impact of budget reductions. The CBC is proud of this 

achievement and of the remarkable performance of its sales staff. 
However, both management and Board are worried about this 
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tendency for a number of reasons. In most of their programs, CBC 
television networks -- English and French -- carry as many commercials 
as private stations and networks. One implication of maximum 
commercial success is that some programs have to be aired mainly for 
commercial reasons. This affects the quality and distinctiveness of 
the program schedule and it also means that creative risks have to be 
minimized or eliminated. This is not compatible with a public service 


mandate. 


This kind of mass audience commercial policy is particularly harmful to 
the French Television Network of the CBC. Since the French advertising 
market is much smaller than the English market, the potential for 
commercial revenue on the French side is much smaller -- less than half 
the potential on the English side. Public funding therefore cannot be 
replaced by advertising revenue as effectively on the French as on the 
English side. 


Since commercial revenues are smaller in French television, it has to 
rely more on public support. The CBC has recognized this over the 
years in budget allocations. However, if the relative level of public 
funding decreases and the CBC is expected to compensate by earning more 
advertising revenue, such a policy will have an even greater impact on 


. CBC French television. And, in consequence, on the whole CBC. 


Alternative Television Services 


The Board of the Corporation is not expressing any opposition to this 
proposal. However, both CBC policy statements and CBC television 
programming -- in English and in French -- indicate clearly that the 
CBC feels strongly that it must do a fair amount of "alternative" 
programming. The CBC brief to the Caplan-Sauvageau Task Force 
indicated that the CBC wants to do more. "Let's Do It" envisioned 
"Once a month, at least, a performance from one of Canada's performing 
arts companies." The reason why the CBC is not now doing more is not 
because this is not good CBC programming, but because such programs are 
costly and are not conducive to high commercial revenues. In other 
words it is because the CBC cannot afford to adequately implement this 
very important aspect of its mandate. 


We have expressed the opinion therefore that the Government and 
Parliament should ensure first of all that the CBC is adequately funded 


to fulfill its "enlightenment" -and cultural mandate. Only when that is 


done should we go on to the funding of an alternative network. 


We think this is a matter of concern, for three reasons: 


a) 


b) 


C) 


CBC transmitters reach 98% of the total population. An alternative 
network's potential audience on cable would only be two-thirds of 
that audience. Moreover, unless it were mandatory for all cable 
systems to offer it to all subseribers’ for asprescribed feetthe 
audience would not reach anything like that. 


The CBC has an overall share of 20% of the English audience and 

34% of the French audience per week. An alternative network 
operating on cable is not likely to have a share of much more than 
1%. For instance, a performance program -- one that might be 
called serious or cultural -- will often get an audience of 500,000 
to 1 million on the CBC English Network. Adrienne Clarkson's 
presentation of the Erik Bruhn ballet competition was watched by 
690,000 viewers one Tuesday in June. This is because of the 
attention paid to the CBC as a whole. The same program on an 
alternative cable network is likely to attract fewer than 75,000. 


The CBC operates in English and French. It is not clear whether 
there would be a French alternative service. 


Official Languages 


Section 3(1)(n) (iii) now reads that the programming provided by the 
Canadian Broadcasting Corporation should: 


"be in English and French, reflecting the different needs and 
circumstances of each official language community, including the 
particular needs and circumstances of English and French linguistic 
minorities". 


The Board suggests that the objectives of the official languages policy. 
might be better served if this Section read: 


"be in English and French reflecting the different needs and 
circumstances of the audiences served including the needs and 
circumstances of audiences in minority situations". 


This suggestion is not intended to reduce the importance of the English 
and French character of programming but to give a broader scope to the 
definition of the audiences served. Audiences are larger and more 
complex than groups who consider themselves to be homogeneous 
communities. One could argue that there are many "communities" that 
form part of the English or French audience. The Quebec government for 
instance has a Department called "Ministére des Communautés 

culturelles et de l'Immigration". The larger the definition of the 
potential audience the more need there is for the service provided. 


Priority Carriage of Public Broadcasters 


Section 3(1)(q) declares that "distribution undertakings" should 
"accord priority to the carriage of Canadian programming services". It 
does not say that a priority should be given to "programming of the 
national public broadcaster, and of other public broadcasting 
undertakings". This should be clearly stated for both radio and 
television. Furthermore, such a priority should also extend to joint 
ventures involving participation by any public broadcaster. The CBC 
agrees with the recommendations of the Standing Committee in its sixth 
report that the essential role of distribution undertakings is that of 
distributing Canadian radio and television services in English and in 
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French, both public and private, and that first priority should be 
given to public sector Canadian services including specialty services 
(recommendation 58). Since this ‘is an essential role, it would seem 
appropriate that it should be defined in the Broadcasting Policy set 
out’ in Section 3. 


Accordingly the Board recommends that Section 3(1)(q)(i) should be 
amended to read as follows: "accord priority to the carriage of 
Canadian programming services and in particular accord priority to the 
carriage of the radio* and television services of the Corporation and 
other public broadcasting undertakings". 


* We include radio here. 
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II. Freedom of Expression 


Section 3(c) of the present Act provides that "the right to freedom of 
expression and the right of persons to receive programs, subject only 
to generally applicable statutes and regulations, is ungestioned",. 

This appears to have been replaced by much weaker language in Section 
2(3) of the Bill which provides that "Nothing in this Act shall be 
construed as requiring any person to obtain the approval of the 
Commission for the broadcasting of any particular program". It should 
also be noted that by Section 45(4) the Corporation is granted freedom 
of expression and journalistic creative and programming independence -- 
a freedom and independence governed by generally applicable law. 


The problem with the wording of the new Section 2(3) is that it would 
not preclude the possibility of the Commission, under pressure from 
various groups in society, from intruding, other than by means of 
generally applicable regulations, into program content. 


It is recognized that broadcasters enjoy the fundamental rights and 
freedoms set out in the Canadian Charter of Rights and Freedoms. We 
are surprised that the Broadcasting Policy for Canada should not be 
Clearer and forthright in recognizing these rights and freedoms. The 
Bill should reiterate clearly the right to freedom of expression. 


We commend for the consideration of the Committee the provisions of 
Section 326 of the United States Communications Act which provides: 


"Nothing in this Act shall be understood or construed to give the 
Commission the power of censorship over the radio communications or 
Signals transmitted by any radio station, and no regulation or 
condition shall be promulgated or fixed by the Commission which 
Shall interfere with the right of free speech by means of radio 
communication." 
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III. The Independence of the CBC 


The Board of the Corporation is most pleased to note that the Bill 
contains several references to the independence of the CBC in the field 
of journalism, creativity and programming generally. (Sections 34(2), 
45(4), 51(1) and 51(2)(a)) 


There is, however, a lingering concern about the fact that there is no 
reference to the independence to be enjoyed by the Corporation in the 
management of its affairs under the act. Management and operations 
simply cannot be disconnected from the production of programming that 
is itself to enjoy freedom of expression. We note this omission with 
some worry, in view of the arm's length tradition established over a 
period of many years, and the difficulty of separating management 
issues from programming matters. In June 1987, the Minister, in her 
reply to the Chairman of the Standing Committee on Communications and 
Culture indicated the government's intention to table legislation which 
would protect and enhance the arm's length relation between the 
government and the CBC, and the Corporation's journalistic and artistic 
freedoms. 


More recently the Minister in answering questions from this Committee 
stated that the emphasis in the Bill was to ensure that there is no 
encroachment on the CBC's operations. Therefore this concern may be 
ill-founded. However, it would no doubt be better to be clear about 
this issue since the Act is likely to last a long time. 


The traditional freedom to manage the Corporation -- in keeping with 
its mandate and without undue constraint -- is critical to the 
maintenance of the arm's length principle. Simply put, the process of 
producing and broadcasting programs and the management of that process 
are inexticably linked. If undue constraints are placed on management 
programming is unavoidably affected -- and can be affected in ways that 
serve neither Parliament nor the CBC's audiences. 
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For example, a management policy to increase commercial revenue has a 
definite effect on programming, by steering management towards the 
broadcasting of programs that will enhance revenue generation, possibly 
at the expense of Canadian content. Similarly, management decisions to 
increase or to decrease the ratio of independent to in-house 
productions or to modify the terms of collective agreements with 
performers or technical personnel, can have major impacts on 
programming. Hence independence in programming matters cannot really 
be achieved unless there is also independence of management. 


That is not to say, of course, that there should not be clear 
accountability expected of the Corporation and the new Bill provides 
for a clear framework to ensure that this is maintained. However, 
Section 37 of the proposed legislation assigns responsibility for the 
management of the businesses, activities and other affairs of the 
Corporation to the Corporation's Board. In line with good management 
practices, and taking into account the foregoing points, we submit that 
the following section be included in the Bill: 


"Except where expressly provided nothing in this Act shall be 
interpreted so as to limit the operational and management independence 
of the Corporation in the pursuit of its objects and in the exercise of 
its powers." 
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IV. The Structure of CBC Senior Management 


1. The Board has given this matter serious consideration and is of the 
opinion that if there is to be a chairman and president instead of 
a president and an executive vice-president, as in the 1968 Act, 
then the chairman should be on a full-time basis and should be the 
chief executive officer. The Chairman, of course, would be 
principally responsible for policy and the affairs of the Board and 
the President would be generally responsible for operations. 
However, the Board should retain the responsibility to determine 
more specifically the senior structure of the Corporation and 
establish the precise responsibility of the chairman and the 
president. 


While he would occupy the office on a full-time basis the chairman 
could possibly retain some flexibility for accepting directorships 
outside the Corporation, provided there were no conflict of 
interest. | 


The role of the Chairman must include the responsibility to ensure 
that policies are implemented and it is difficult to see how this 
can be achieved without serious difficulties if the proposed 
wording of the Bill is maintained. 


2. As well as believing that the chairman should be CEO, the Board 
also feels that the Chairman should be appointed for a period of 
seven years rather than the five year term included in the bill. 
Reducing the term of the CEO of the Corporation from what it has 
always been would adversely affect the traditional arm's-length 
relationship between the Corporation and the Government. In 
practice, it would allow any government to change the top 
management of the CBC during its term of office. The seven-year 
term was intended to avoid this, in order to protect the 


- 15 - 


independence of the Corporation and better safeguard the arm's 
length principle. The Board feels the same way about the term of 
the CRTC Chairman. It is true that in most Crown corporations the 
chairmen or presidents have five-year mandates. But the President 
of the CBC, the Chairman of the CRTC and the Governor of the Bank 
of Canada have been significant exceptions to that rule because of 
the very sensitive nature of these institutions and the very 
sensitive nature of the positions involved. 


The requirement (Section 40(1)) for Governor-in-Council approval 
for the removal of the President would place an undue restriction 
on the freedom of action of the Directors. 


The salary of the President should be established by the 
Corporation and not be subject to Governor in Council approval. 
(Section 42(2)) 


Section 36 states that among those eligible for appointment as a 
CBC Director is a person who is engaged "in the production or 
distribution of program material suitable for use by a broadcasting 
undertaking", so long as he or she is not "principally engaged" in 
such an activity. The Board feels that before such a person is 
appointed as a CBC Director there should be consultation between 
the Chairman and the Minister. This suggestion is made in view of 
the serious potential for conflict of interest inherent in such an 
appointment. 
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6. The provision of Section 44 creating Standing Committees of the CBC 
Board, on English and French Language broadcasting, puts a serious 
limitation on the power of the CBC Board. The Corporation is 
called upon to serve the interests of all Canadians, "to reflect 
Canada and its regions" and "contribute to shared national 
consciousness and identity". In the opinion of the Board, it 
should be left to the Board of Directors to determine the most 
appropriate means of meeting these objectives - means that could, 
indeed, include the creation of Standing Committees, but only if 
this was the best way to deal with its difficult mandate. 


The Board feels strongly that clear, unambiguous direction and 
leadership is essential to the independence of the CBC, to the 
achievement of its mandate and to its good management. Therefore, the 
Board should have clear, unfettered authority over all the staff 
including the President. Only the appointment of the Chairman and CEO 
should be made by Order-in-Council. 


There should be no ambiguity as to where the authority lies; as to "who 
is the boss". Any ambiguity is likely to give rise to pressures, 
internal or external, which would be detrimental to the independence 
and the successful management of the CBC. Such clarity is also a 
condition of real accountability. 


V. 
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The Powers of the CRTC 


Section 5(2)(f) requires that the regulation and supervision of the 
broadcasting system be "sensitive to the administrative burden 
that, as a consequence of such regulation and supervision, may be 
imposed on the operation of broadcasting undertakings". 


The Corporation feels that the powers given to the CRTC in C-136 
and the process prescribed for the implementation of these powers 
are not consistent with this objective and that they will 
undoubtedly impose considerably more constraints on the CBC and on 
all broadcasting. Moreover, some of these additional powers are 
contrary to the principles of natural justice. 


Several provisions of the Bill appear to be in conflict with the 
CBC's long-standing immunity from CRTC sanction, this being 
previously reserved to Parliament. Section 23 states that the CRTC 
cannot revoke any of the Corporation's licenses but this 
restriction refers only to licenses referred to in "the schedule", 
a schedule which itself may now be amended by the Governor in 
Council on the recommendation of the Minister and on the request of 
the Commission. (Section 29) 


Now it becomes possible, without the involvement of Parliament, for 
the Government to remove any of the CBC licences from the protected 
"schedule" and leave them to be revoked or suspended by the 
Commission. Thus, very important changes could be made to the 
actual mandate of the CBC without parliament's intervention. This 
seems to be inconsistent with the principle of arm's length between 
the Corporation and the Government. 
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Section 24, which authorizes the Commission to determine that the 
Corporation has contravened the Act, is exercised without a public 
hearing, which is required as a pre-condition to such a 
determination in the case of a private broadcaster. It seems only 
fair that the CBC should have the benefit of a public hearing. 


Section 19 establishing panels of the Commission -- with a decision 
by a panel being the decision of the Commission -- is potentially 
difficult. There should be a stronger mechanism to ensure 
consistency of the panel decision. While Section 6, which 
authorizes the Commission to issue interpretative guidelines and 
policy statements, will be helpful in this respect, the Act should 
include a stronger provision for consultation within the 
Commission. Section 19(4) merely says that members of a panel 
"may" consult; it is suggested that the word "may" be amended to 
 shalaea 


Section 33 causes us some concern. We feel that it is 
inappropriate to make the breach of a licence condition as an 
offense punishable on summary conviction. Conditions are 
frequently elaborate, detailed and could easily be subject to 
subjective interpretation. (Further, determining that there has 
been a breach can be subjective.) Thus, the CBC feels that such 
conditions are not solid ground for prosecution in the criminal 
courts. Furthermore, since the Commission may tailor conditions of 
licence to the circumstances of individual licensees, the 
punishment of breaches through summary conviction violates the 
principle of equality before the law. 
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Revocation or suspension of a licence by the Commission for breach 
of a condition may in certain cases be an extreme remedy which the 
Commission may hesitate to apply. Should not the Commission be 
formally empowered in the Act to publicly reprimand a licensee for 
a breach which does not in its view warrant revocation or 
suspension. This is the remedy provided for in the current Act and 
in Bill C-136 in the unlikely event of a breach of condition of 
licence by the Corporation. A report is made by the Commission to 
the Minister and is tabled in Parliament. This process is the same 
as for the Auditor-General. This not a weak measure. 


Section 12 and 23 by empowering the Commission to determine that 
the licensee has failed to comply with this part of the Act or any 
regulation, licence, decision or order, places the Commission in 
the position of the interpreter of the Act and of its regulations. 


Furthermore, the apparent dual jurisdiction of the Courts and the 
Commission raises serious concern about the possibility of "double 
jeopardy" and inconsistency between decisions. Such a mechanism 
could give rise to a reasonable apprehension of bias and conclusion 
that the licensee's rights and obligations were being determined 
without a fair hearing and contrary to the principles of 
fundamental justice. 


Section 12, empowering the Commission to conduct inquiries, raises 
similar concerns in that the Commission becomes the judge of 
whether there has been a breach, apparently exercising parallel 
authority to the Courts under Sections 32 and 33. It is reasonable 
to ask, therefore, whether a licensee would enjoy the privilege of 
declining to testify to avoid self-incrimination which would be 
available in a prosecution in the criminal courts, pursuant to 
Sections 32 and 33. 


10. 


lle 
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The authority of the Commission to issue mandatory orders also 
raises serious concerns. It is perceived that the granting of such 
injunctive power, presumably backed up by a power to cite for 
contempt, is excessive. Again, the Commission is "judge in its own 
cause" and the rights and obligations of licensees could be 
determined in the absence of a fair hearing and contrary to the 
principles of fundamental justice. 


The addition of the mechanism for enforcement of decisions or 
orders of the Commission under Section 13 adds one more level of 
heavy legal machinery to the regulatory system. As mentioned 
earlier, such regulatory overkill seems to be inconsistent with the 
provision in Section 5 (2)(f) which requires the regulation and 
Supervision of the broadcasting system to be "sensitive to the 
administrative burden that, as a consequence of such regulation and 
supervision, may be imposed on the operation of broadcasting 
undertakings". It is recognized, notwithstanding the above, that 
there is need to clothe the Commission with enforcement powers less 
severe than the power to cancel or suspend licences, but these 
legislative measures seem excessive. 


Section 9(1)(f) appears to contravene the philosophy which has 
traditionally been applied to common carriers; i.e. that they 
should serve customers on a first-come, first-served basis. This 
section could open the door to direct action by the Commission in 
violation of that tradition, treating satellite channels in the 
same fashion as broadcast frequencies. 


The Board has noted that the word "predominantly" has been omitted 
from the Bill's description of the Canadian program component in 
Section 3. Instead, licensees are required to make "maximum use of 
Canadian creative and other resources" (Section 3(1)(d)). The 
Board recommends that the word predominately be kept in the 
legislation. 


ke: 
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We understand the basic arguments for this change - among them, the 
Bill must cover new specialty cable services which, while operating 
within the Canadian system, may individually offer less than 50% 
Canadian content. 


But even if such a concession is required for individual licensees, 
we believe that the CRTC itself should have a statutory obligation 
to ensure that, overall, the system is using "predominantly" 
Canadian creative resources. Former CBC President, A.W. Johnson, 
has frequently recommended a principle that may very well apply 
here - that Canadians should not be content with their broadcasting 
system until Canadian programs shared equal time with foreign 
programs. In other words, at least a 50/50 share. The use of the 
word "predominantely" would establish that objective. 


Accordingly it is recommended that Section 5(2) be amended by 
adding the following sub-clause: "ensures that predominantely 
Canadian creative and other resources are used in the programming 
of the Canadian broadcasting system". 


The CBC is extremely concerned about the apparent intention, 
expressed in the Policy paper, that the CRTC play an undefined role 
in the enforcement of the spirit of the Employment Equity Act. The 
Policy paper indicates that the mechanism for achieving this is by 
the inclusion of the phrase "through its operations" in Section 
UM Ge RUE 


However, employment practices already fall within the scope of the 
Labour Code, Canada Human Rights Act and the Employment Equity Act 
which delegate regulatory and supervisory function to specific 
statutory bodies which are adequately equipped to ensure fair, 
equitable and uniform implementation of the provisions of these 
ACTS: 
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The intrusion of the CRTC into this area is bound to introduce a 
level of confusion which undoubtedly will have a negative effect on 
the fair, equitable and uniform implementation of this Act. 


It is presently beyond the authority of the CRTC to intrude into 
the day-to-day operations of a broadcaster -- we believe this is as 
it should be -- particularly in the case of the CBC where such 
intrusion would represent a serious impairment of the arm's length 
relationship. 


It is recommended that the words "operations and" be deleted from 
Section 3(1)(c)(iii). 
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VI. Financial Administration of the CBC 


1. Despite the stress on financial planning, for instance, the Bill is 
silent on the central issue of long-term funding for the CBC which 
very much relates to the arms length principle, as many Commissions 
and Task Forces have pointed out. Moreover, without this assurance 
the planning function lacks a vital framework. There would now be 
an obligation on the part of the CBC to present a Corporate Plan. 
This is not totally new, because the CBC has been presenting 
corporate plans to the Government for a number of years, even 
without being obliged to do so. However, there would be no 
commitment of the Government, let alone Parliament, to multi-year 
financing program under the new Bill. 


2. The process by which a summary of CBC's Corporate Plan is tabled 
before Parliament also poses several problems. 


While not wishing to insist upon a particular approach, the Board 
of the CBC feels that a summary of a Corporate Plan should clearly 
indicate the plans of the Corporation, as established by the Board 
of Directors, before any modifications are made to reflect the 
actual financial resources to be allocated by the Government. The 
right of the Government to decide upon the level of resources which 
it will recommend to Parliament is obvious. But the Board is 
strongly of the view that, as the Corporation is accountable to 
Parliament, Members of Parliament should have the benefit of a 
summary of the Corporation's own plans, as well as the 
Corporation's modifications in light of the Government's proposed 
levels of funding, and that the Corporation's Directors should not 
appear to be the originators of the proposed funding level. 


Accordingly it is recommended that Section 54(1) be amended by 
adding after the reference to "subsection 53(3)," the words 
"together with such summary". 
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The CBC is subject to the Income Tax Act and regulations although 
it has never found itself in the position of having to pay tax. It 
could, however, if it developed a surplus, be required to return to 
the Government, as tax, a significant amount of the public funds it 
receives. We might also note that our taxable status results in 
frequent tax audits that add to the administrative cost. 


Furthermore the CBC is considering, in consultation with Treasury 
Board, consolidation of its operating and working capital 
appropriations. A consequence of such consolidation may be that 
previous working capital appropriations and the working capital 
portion of future appropriations would be taxable. 


It is therefore recommended that the regulations made pursuant to 
the Income Tax Act be amended to delete the Canadian Broadcasting 
Corporation as a prescribed federal Crown corporation for the 
purposes of Section 27 and Subsection 124(3) of the Income Tax 
Act. 


The Corporation is required by Section 53(5) to notify the Minister 
when the Corporation "proposes to carry on any business or activity 
in a manner that is not consistent with the last Corporate Plan". 
We believe that such notification should only be necessary when a 
major issue has arisen. We recommend that the wording be changed 
to read when there have been "substantial changes in business 
activities". 


In Section 56(1)(c) the CBC is required to secure the approval of 
the Minister of Finance in order to maintain an account with any 
financial institution outside Canada. We believe this approval 
Should only be required if the foreign bank is not a 
"correspondent" of our main banker. The Bill, as worded, for 
example, would require the CBC to get the Minister's approval to 
deal with the bank account opened in Seoul for the CBC Olympic 
DEOGUECT TON act ibye 
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It is recommended that Section 56(1)(c) be amended by adding at the 
end thereof the words: "other than a correspondent or affiliate of 
the institution with which the Corporation maintains its principal 
account in Canada". 


While recognizing that Sections 57 and 58 derive directly from the 
Financial Administration Act we have difficulty in understanding 
their necessity. These provisions have never been used with 
respect to the Corporation and in any event the Government can 
reduce the Corporation funds by limiting its "drawdown" of the 
Parliamentary vote. 


It is recommended that these sections be deleted. 


The Board is very concerned that the many new financial provisions 
of the Bill do not confer any borrowing power on the Corporation. 
The Corporation will continue to be seriously hampered in its 
operations if it does not have at least a limited power to borrow 
money. An apt example of the benefit of this power is, in general 
terms, the ability to borrow in order to invest in capital projects 
or equipment when there is a clear, short-term benefit to be gained 
(versus using funds from the Corporation's capital vote). More 
specifically, this would often apply in the case of replacing an 
affiliate's service with CBC-owned transmitters, the capital 
investment for which can be paid back quickly. There are a number 
of cases for instance where affiliates could be replaced without 
additional capital funds, if the CBC had authority to borrow. 


In the absence of some provision in the Act, even if made subject 
to Ministerial approval, it would remain beyond the power of either 
the Corporation or the Government to authorize or undertake any 
borrowing, however modest. 
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We would, therefore, suggest that Section 45(1) be amended by 
adding the following paragraphs: 


"borrow amounts from Her Majesty in right of Canada out of moneys 
appropriate by Parliament for the purpose" 

and 

"with the approval of the Minister and the Minister of Finance, 
borrow money, otherwise than from Her Majesty in right of Canada". 


We would like to express our appreciation to the Committee for according 
the CBC an opportunity to present this brief and make representations based 
fe) EX Re 


We share with the Committee and all those who have participated in this 
process an earnest desire to achieve a Broadcasting Act which will best 
serve the interests of all the people of Canada. It is our hope therefore 
that these submissions will play some part in reaching that goal. 
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